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Ilepen TeMm, Kak NpPaBWIBHO ONMCATb M PACKPBITh IPUHLUIBI TI'PAKIAHCKOTO
3aKOHOJATEIbCTBA, CHAYAJIa Pa3bsICHUM TEPMUH IIPUHLUID) B LIEJIOM, @ UMEHHO €r0JIerajIbHOE
MOHATHUE, 00IME TEPMUHOIOT UM, YTO U3 ce0sl IPEICTABIISIET, U €r0 IPUMEHEHHE B PA3TUYHBIX
OTpacisax Ipasa.

CnoBo «npuHIMIT», B MEPEBOJE C JATUHCKOTO principium, MMeeT 3HAYCHHE Kak
OCHOBA, HCXO/IHOE MOJI0KEHHE, uesl. [[pHHIUITBI TpaBa SBISIOTCS BaXKHOU CTYICHBIO B IIpaBe
U B IOPUIMYECKON HayKe, UMesl pa3Hble TOHUMAaHMs B CYIIHOCTUIIPABA, OAHUM U3 KOTOPBIX
SIBISIETCSI, OTpEJeNICHHE MPUHINIA, KaK COBOKYITHOCTh (DaKTOB M NMPAKTHUCCKUX 3HAHUM,
OKOHYATEJIbHBIM PE3yJIbTaTOM KOTOPBIX SBJIAETCS ONpeAeiCHHAs MbICIb WIA HJes,
MOPOXKJAroIIast HOBBIE NMpaBwWiIa U Teopuu. Emeé oqHUM ornpeneneHneM TepMUHA «ITPHHIAID
MOJKHO TMPHBECTH, YTO MPHHIMUI — 3TOBAKHBIE CTYIICHN B OOLIECTBEHHON >KU3HU HAPOJIOB,
COBOKYITHOCTH OOIIECTBEHHBIXHOPM M OTHOLICHWI B OOIIMHHOHN >KW3HB, KOTOPHIE CO3JAIOT
CBOCOOPA3HYI0 MCTOPHUYECKH BAXKHYIO JIIOXY, B JaJIbHEHIIEM KOTOpast OyIeT BBICTYIATh B
Ka4yecTBe OOMICTIPU3HAHHBIX HOPM IPHU PETYIMPOBAaHHUU OIPECIEHHBIX OOIIECTBEHHBIX
OTHOIIEHUH B JTI000H IOPUIMYECKON U TPABOBOM cepe.

Hcxonsa W3 BBIIEU3TIOKEHHBIX MOXEM CKa3aTb, 4YTO CYIIECTBYIOT MHOYECTBO
OTpeIeICHUN MOHATUS «IIPUHIIUIBDY, TaK KaK KaXIbld MHAUBUI MOXET TPAKTOBATHETO IO-
CBOEMY, M Kbl U3 HUX MOXET ObITh MPaBUIBHBIM, TaK KaK B IOPUIUYECKON HayKe HET
ONpeAeNEHHON TEPMHUHOJIOTMM MOHSTHUS «IPUHLHUID», U IO3TOMY CYILIECTBYIOT MHOIO
npobiemMaTtuk B chepe MPHUHIMUIIOB IpaBa, KOTOPbIE MPUBJICKAIOT BHHUMAHHUE MOYTH BCEX
YUEHBIX-CIIEIMATICTOB B IOPHINYECKON cdeper, KOHEYHO jKe, MpakTHKoB. Ecim Oymem
paccMaTrpuBaTh, CaMblil paclpOCTPAHEHHYIO BEPCHIO (POPMYIHUPOBKU TEPMUHA «IIPUHIIMIDY,
TO MOXKEM CKa3aTb, YTO MPHUHIMIBI IpaBa B OOJIBIIMHCTBE CIIy4aeB paccCMaTPUBAIOTCS Kak
WJeH, I PEryJIUpOBaHUS U HOPMAIM3ALMU MPABOBOTO PEryJMPOBaHUS B TOM WM MHOU
chepe IOPHUCTIpYJICHIINE M B WX NPUMEHEHWHM Ha NpakTHKe'. M3 3TOro BBIXOIMTH, UTO
MPUHLUIIBI SBJSIOTCS B KAKOM-TO POJI€ MPABOBBIMHU PETYJIATOPAMU,H YUUTBIBAs 3TO, MPHU
WCIOJIb30BAaHUU TOHSTHS «IIPUHIMIBDY MOXEM J00aBISITh K HEMY CJIOBO «IIPAaBOBOW» H
O00BEIMHUTD, TAK Y HAC TIONYYUTCS IOHITHE HE MPOCTO

(IIPUHOUIT», a «npa130130171 MNPUHIMIDY, YTO O3HAYACT PYKOBOAAIIMUC IIOJTOXKCHUA U
O6H_Iel'[pI/I3HaHHLIC IIpaBuJia IipaBa, KOTOPBIC [0 CBOEMY COACPIKAHUIO OTIPCACIIAOT CYILIHOCTDb
CUCTCMBI U OTpaCJ'ICI\/JI ImpaBa, 1 B CUJIy UX 3aKPCIIJICHHUA UMCIOT AJId BCEX Cy6’B€KTOB TOT'O UJIN
HHOI'0 O6H.I€CTBCHHOFO OTHOIIICHUS 00s3aTeIbHBIN XapakTep.

Hcxons 3 o01ux 3HaHUM, KOTOPBIMHU MBI 00J1a/1a€M, MOKEM PACKPBITh TOT MOMEHT,
YTO MPUHLUIBI MpaBa HOCAT OOBEKTHBHBIM M CyOBEeKTHUBHBIA Xapakrep. O0beKTHBHBII
XapaKTep IPAaBOBHIX NMPUHIUIIOB MPOSBISIOTCS B UX COJEP)KaHUU,a UMEHHO M3 Y€ro OHU
COCTOSIT, OTKyAa OepyT Hayajo, U UX 00s3aTeabHOCTh. Ecnu mmpe pacnucath JaHHbIE
MPU3HAKKA TPABOBOTO MPUHIMIIA, TO MOXHO CKa3aTh, YTO MPHUHIMIIBI TOSABISIOTCA U3
AKTUBHBIX AEUCTBUM JIOAEH, M UCXOS U3 UX OTHOLIEHUSK MHUpPY, KOTOpas MX OKpY»KaeT, a
TOYHEe, TaKue JAEMCTBUSI, KOTOpPbIE CTaU

! Bensixun B.M. TonsTue u knaccudukanys OpuHImIos npasa// [Ipaso u nonutuka. — 2002,
—c.19-28.

12|Page

l=



http://academiaone.org/index.php/2/index

ACADEMIA ONE
Volume 2, Issue 03, March 2024

2810-6393
https:/ /academiaone.org/index.php/2

OOIIeNTPU3HAHHBIMU U 00sI3aTeILHBIMU U151 BRIOHEHUS. KpoMe camux JeiicTBUA, KOTOpBIE
UCXOJAT U3 YbUX-TMOO0 UjeH, YEIOBEK, JIFOJU WM KOHKPETHOE OOIIECTBO MOXKET CO31aTh U
IIPUMEHSITDH APYTUE UIEHU U UIE0JIOTUH, KOTOPBIE IOJXOAAT UM U UX XKU3HEAeATeIbHOCTU. Beé
BBILLIENIEPEUNCIIEHHOE MOXKHO KBATM(DULIUPOBATh KAaK MPUHIIMIIBL, @ B HEKOTOPBIX CIIydasx U
IIPaBOBBIMU IIPU3HAKAaMH, TaK Kak, BOIIEJIIINE B OOMXOJ]l aKTHBHBIE JAEUCTBUS O0IIECTBA U
JIOEeH, Aal0T Hayajao TOW MM MHOM HOpMe, KOTOpas BIOCIEACTBUU IPUHUMAET CTaTyC
IIPaBOBOIO U 3aKkperusieTcs. M3 3Toro BBIXOAUT, UTO AEUCTBUS JOJEH MOTYT PacLieHUBATHCS
HE TOJIbKO KaK oOIiue Ul BCEX, HE 3aKpeIUIEHHbIE MPUHLUIBI, HO BIOCIEICTBUM, MOTYT
CTaTh, U B OOJBIIMHCTBE CIIy4aeB CTAHOBATCS MpaBoBbIMH. EmE oqHON M3 ocobeHHocTei
O00BEKTUBHOM CTOPOHBI M HEOTHEMJIEMON CYIIHOCTBIO IPUHIMUIIOB IIPaBa SIBJISETCS TO, YTO,
KaK MBI YK€ 3HaeM, ISl IPAaBUIIBHOTO PETYJIMPOBAHUS YET0-JIN00, CTAaBATCS HE OJIMH HITU J1BA
IPUHIMUIA, a HECKOIbKO. VIcXo/ad U3 X CYIIEecTBa, Yallle BCEro OHM JEp)KaT BHYTPEHHUH
0anaHc, ¥ HU OJHY W3 MPUHLIUIIOBHENB3s yOpaTh, TaK Kak OHM OYEHb TECHO CBS3aHBI JIPYT C
JIpYyroM, HCKIIOYEHHE XOThb OJHOT0, MOXET MPUBECTH K HApPYIIEHHIO MPaBUIBHOTO
IIPUMEHEHUSI HOPM IIpaBa B LIEJI0OM, YTO TOBOPUT HaM O HEIIPABOMEPHOM (PYHKIIMOHUPOBAHUU
BCEX MPABOBBIX CHUCTEM, UTO BIEUET 3a cOOO0M TSHKENBIE TOCIEICTBU, KOTOPbIE HE OCTaBAT HU
0JIHY c(epy nesTeIbHOCTH 0€3 MOBpEXAeHUS. Pa3bsiCHUB 00BEKTUBHYIOCTOPOHY, EPEHIEM K
pPaccMOTPEeHHI0 Cy0OBEKTHBHOCTH NMPABOBBIX NPUHUMIOB. B OTIMYuMU OT 0OBEKTUBHOIO
XapakTepa CYLIHOCTh IPUHLMIIOB IIpaBa B CYOBEKTUBHOM CMBbICIE 3aKIOYaeTCs B
IPaBUIBHOM HUX TMPUMEHEHUH, a TakXKe INPAaBWIBHOCTH BbIOOpAa NPUHIMIIOB IS
HCIOJIb30BaHUS HMX B KAyeCTBE OCHOBBI JUISl TEX WM MHBIX TPAXKIAHCKUX HOPM H

HpaBOOTHOMGHHﬁZ.

HpI/IHHI/IHBI ImpaBa, KaKk Mbl BbIIIC YKa3bIBajlv, BAXXHbBI HE TOJIBKO IJIA oOecrieueHus
MPaBOMEPHOTO0 TPUMEHEHHsS HOpPM OTpacieil mpaBa, HO OHU TaKkKe BaXXHbl U B
MpaBOTBOpUECKON cepe, a UMEHHO I pa3pabOTKH KAKUX-TMOO HOPMATHBHO-TIPABOBBIX
aKTOB M PETyJIUPOBAHUA WX MPUMEHEHUS MPH B3aUMOOTHOLIEHHH CyOBEKTOB MPaBOBBIX
otpaciieil. Kak Mbl y’ke cka3ajii, IpUHLHUIIBI MOTYT ObITh UCIOJIb30BaHbl U PU MPUMEHEHUN
KakuX-1M00 HOpPM Ha TMpaKTUKE, a WMEHHO IOPUCTBHl WU >K€ JPYTHe CIEelUaTHUCTHI,
paboraromue B cheperopucnpyaeHIIny, paboTalomue UMEHHO ¢ HOPMaTHBHO-TIPABOBBIMHU
aKTaMu, a TOYHee He pa3padaThIBAIOIINE UX, 2 MPUMEHSIOIINE, TAKUE KaK aJBOKAThI, Cy/IbHU,
OHHU ITPpHU HpaBOHpHMCHHTGHLHOﬁ IMMPAKTUKE MOTI'YT CCBIJIAThHCA HaA O6HII/I€ IMPpUHIUIIBITIpAaBa,
WJIH 5K€ Ha OTJeNIbHbIE IPUHIIUIIBI, KOTOPHIE €CTh y Ka)X A0l oTpaciu npasa. Eciau roBoputh
el€ TOYHEE, TO IIPU BBIHECEHUU OINPEIEIEHHOIO PELIECHUS CYI0M, Ul IIPABUIIBHOTO aHAJIN3a
CYIITHOCTH PA3NUYHBIX JOTOBOPOB, JJIsl MPAaBUIBHON KBATH(HUKAIIMU MPABOHAPYIICHUH HIIN
HpGCTyrIJ'IGHHfI, a TaK¥XKC€ UHBIX HapymeHI/Iﬁ HEC TOJIBKO aIMUHHUCTPATUBHBIX U YTOJIOBHBIM, HO
U TPaXIaHCKUX (HapyILIEHHE HOPM TPaXKIAHCKOTO 3aKOHOJATENbCTBA), MOTYT MPHUMEHSTH
OHpG}I@J’IéHHBIe, BAXXHBIC W OTHOCAIIUECA K ACITY NPUHLOUIIBI, MOT'YT CCBIIIATBCA HAa HHUX, U
MpeANpPUHUMATh Kakue-T1u00 WHBIC IeWCTBUS Ha OCHOBE MPHUHIIUIIOB. DTO

2 VyeOHUK ['paxxmanckoro mpasa — o0mas yacThb- mof pea. akan. X.P.Paxmonkynos — 878 cTp.
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yKa3bIBae€T Ha TO, YTO MPHHLMUIBI, BO BCEX OTPACIAX IpaBa U €ro MPUMEHEHUS WUIPAOT
BO)XHYIO POJIb, U BCE UMEIOT ITPABO CCHUIATHCS HA HMX, TaK KaK IMPUHLMUIBI IPUHUMAIOTCS B
KayecTBe OOIICTPU3HAHHBIX M 0011e00s3aTeIbHBIX HOPM, KOTOPBIMHU HEJIb35 IIPeHeOpeyb.

PaccmaTtprBass BaXHOCTh NIPHUHLUIIOB IIpaBa B pPa3JIMYHBIX OTPACIHAX IIpaBa: B
[IPaBOTBOPUECKOM, IPABONPHUMEHUTENIBHOM M T.J., CUUTAeM BaXXHBIM PaCKpHITH
HE00XOAMMOCTb MPUHIIMIIOB IIpaBa TOI/A, KOIZla B 3aKOHOJATENIbHBIX aKTaX CYLIECTBYIOT
KaKHe-IM00 KOJUIM3MOHHBIE MOMEHTHI, IPOOEJIbI, WM K€ MPH MPUMEHEHUH HOPM IIPaBO 110
a”anoruu. [IpyMHLIMOBI MpaBa SBIAIOTCS OJHUM M3 00s3aTEIbHBIX HOPM IIPH PELICHUU
BOIIPOCOB, CBSI3aHHBIX C IpoOelaMy 3aKOHOJATENIbCTBA U INMPUMEHEHUSIMHM aHAJIOTHUH,
0COOEHHO B TpPAXJAHCKOM TIpaBe, TIJ€ CYIIECTBYIOT MHOIO HE IIPeAyCMOTPEHHBIX
3aKOHOAATEIHLCTBOM MOMEHTOB.bbLI0 OBl yMECTHO, CKa3aTh O TOM, YTO B IPAXKIAHCKOM IIpaBe
MHOI'O DPa3HbIX TIPaXAAHCKO-IIPABOBBIX OTHOIICHHWH, KOTOPHIX HEBO3MOXHO YMECTUThH B
OJIHOM KOAU(DUIIMPOBAHHOM JOKYMEHTE, TaK KaK TaKue OTHOUIEHHSI MHOroOOpa3Hbl U
Pa3IM4HbI, UMEIOTCS CJIOKHBIE UMYILIECTBEHHBIE U HEUMYILIECTBEHHBIE OTHOILIECHUS,KaXAbII
U3 KOTOPBIX MOXET COOTBETCTBOBATH OOILMM IIpaBUJIaM IPaKJaHCKOr0 3aKOHOAATEIbCTBA U
HE MOTYT OBbITb OTKJIIOHEHbI, WM IPHU3HAHbl HENPABOMEPHBIMU B CHUJIY TOrO, YTO MX
peryivpoBaHle HE IMPEAyCMOTPEHO JTHUM 3aKOHOJATENbCTBOM. B Takux ciyuasx
IIPUMEHSIOTCS 00IMe MpaBuiia 00 «OCHOBHBIX HAYaJIaXI'PaXJIaHCKOTO 3aKOHOAATENIbCTBAY.
JlaHHOE MpaBUJIO UMEET AUCIIO3UTUBHBIN XapaKTep, Tak Kak JaéT BO3MOKHOCTh Y4aCTHHUKaM,
a TaKkXke, OHO caMo, pa3paboTaHoO [l yperyJInpoBaHUs KaKMX-IMOO0 OTHOIIEHUH, UCXOIAIINX
U3 MHULUATUBBI CyOBEKTOB I'PaKAAHCKUX IPABOOTHOUIEHHH. OHO HOCHUT JAMCIIO3UTUBHBIN
XapakTep, UCXO0J U3 TOr0, 4TO, KaK BbIIIE YKa3bIBAJIOCh, CyOBEKTHI, IO CBOCH MHULIMATHUBE,
MOTYT BBIABUHYTH pPa3jMYHOTO pojAa HUAEH [UIsl YPEryJHpOBaHHUsS TOTO WJIW HWHOTO
[IPAaBOOTHOILIEHUS, CIIOPOB, KOTOpBIE, IO MJAEE HE 3alpelleHbl TIPakIaHCKUM
3aKOHOJATEIbCTBOM, & UMEHHO «OCHOBHBIMHM HayaJIaMUTPAXKIAHCKOTO 3aKOHOJATENIbCTBAY,
HO W He HMEIT Kakue-TMOo 3aKkperui€HHble HOPMBI JJIS  PEryJIMpOBaHUS TaKUX
npaBooTHoweHU. Ilpu Takux ciaydasx NpuMEHSIOTCS OO0IIMe TMpaBUia O Hayalax
IPaXJaHCKOIO  3aKOHOAATEIbCTBA, a HMMEHHO, MX IPAaBOMEPHOCTb, COOTBETCTBHE
3aKOHOAATENbCTBY, M pa3IW4Hble KOH(MIUKTHI, CBSI3aHHbIE C TAKUMH «HOBBIMI»
MIPaBOOTHOLICHUSMH, HE MOTYT ObITbpa3pelIeHbl 0€3 MPUMEHEHUS IPUHIMITOB I'PakJaHCKOTO
npasa.

[TosicHMB MOMEHTBI, CBSI3aHHBIE C PEUICHUSIMH MPOOJeM, CBA3aHHBIX C MpoOenamMu B
TPaKJIAHCKOM 3aKOHOJATEIhCTBE, MEPEeHIéM K OMUCAHUIO TOMOIIMM OOIIUX TMPUHIIUIIOB
Ipa)IaHCKOTO MpaBa MpH MPUMEHEHUH aHAJIOTUU 3aKOHOAATEIhCTBA. XOTENOCH OBl yKa3aTh
Ha TO, YTO NMPUMEHEHHE aHAJOTUM 3aKOHOJATENhCTBA B KAKON-TO CTETEHH CBA3aHO U C
mpoOenaMu 3aKOHOJATeNLCTBA, TAaK KaK €CIU B 3aKOHOJATENbCTBE MPOOENoB He OyIeT, TO
aHAJIOTUH MPaBa WJIA 3aKOHOATENIbCTBA TOKE OBITh HE MOKET, TaK KaK OHU OyIyT IMOJTHOCTHIO
YpETyJIUPOBaHbl KOHKPETHBIMM HOPMBI, YTO HE OCTAaBUT BO3MOKHOCTH NPUMEHEHUS
TOXJAECTBEHHBIX HOpPM. MICXO/s U3 ATOT0, MOKEM CKa3aTh, YTO €CIIH OOIIne
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MIPUHIIMITBI TPAXKIAHCKOTO 3aKOHOIATEIhCTBA YPETYIUPYIOT MPoOesbl, @ HIMEHHO, YKa3bIBACT
Ha TO, YTO BCE OTHOIICHHS, IOSBUBIIMECS IO HHHUIIMATHBE CYOBEKTOB TPaXKIaHCKOTO
3aKOHO/IaTENIbCTBA, HE MPOTUBOPEYAT OOIIMM HOPMaM, OHU MPU3HAIOTCS IE€UCTBUTEIIHLHBIMH,
YTO TMOPOXKJAET y HAc BOINPOC, a KAaKHUMH HOpPMaMH OyIyT peryJupoBaThCs JaHHbBIC
otHomeHus? Kakas 3akoHonaTenbHas 0a3a, TCOPUSIIIA CTaTbU OYAyT MPUMEHEHBI JJIST HX
perynupoBaHusi? B 3Tom ciydae kK HaM Ha TTOMOIIb PUXOJAUT aHAJIOTHS 3aKOHO/IATENIbCTBA,
YTO yKa3bIBaeT Ha TO, YTO €CIIM, KaKUEe-TUOO MPABOOTHOIICHUS MPSIMO HE ypPEeryJIUpOBaHBI
TPOKIAHCKMM  3aKOHOJATEJIBCTBOM, TO  INPUMEHSIOTCA  HOPMBI  TPaKTaHCKOTO
3aKOHOJATENHCTBA, PETYJIUPYIOIINE CXOIHbIE OTHOIICHHUS. J{71s1 Gomee moapoOHOTO ONTUCAHMS
AQHAJIOTUH, MOXKEM TIPHBECTH TMPUMEP, CBSI3aHHBIA C YPETYJIHMPOBAHHEM HEKOTOPBIX
MPABOOTHOILIEHUH TPH COJAEpKAaHUU O€3HA30PHBIX JKUBOTHBIX M TMOJYYCHHH 32 3TO
BO3HArpaXKJICHUE M BO3MEILCHHUE PACX0JIOB, CBA3aHHBIX C cojaepxkaHueM. Kak Mbl 3HaeMm, B
TPaXTAaHCKOM 3aKOHOJATEILCTBE €CTh HOpMa, peryjaupyiomas cyas0y Oe3HaI30pHBIX
JKUBOTHBIX, MPH OTOM 3TH HOPMBI OOS3BIBAIOT TOJIBKO TE€X, KTO WX HameENn, a MMEHHO,
HAIIE NN Oe3HA30PHBIX KUBOTHBIX, 00s13aH COOOITUTE 00 ’TOM OpraHaM BHYTPEHHHX JICT,
€ClIi HEe 3HAeT XO34MHA, €CIIM 3HaeT, TO O00s3bIBaeTCS BEpPHYTh UX. Eciu cOOCTBEHHUK
HeusBecTeH, u Hamenmui nogan B OBJI, To q0 Toro, kak coOOCTBEHHUK OE€3HAI30PHBIX
KUBOTHBIX HE OyIeT HalijieH, HameAmuid 0OsA3bIBACTCS COJEPKaTh UX M COXPaHUTh, U
BEPHYTH B LIEJIOCTH U COXPAaHHOCTH. B MaHHON HOpME HE yKa3aHO MHOE KaK 0053aTelbCTBO
OJTHOM CTOPOHBI, TPU STOM BO3HHMKAET BOIIPOC, a UTO Oy/AeT HaIIeIIIeMy, 3a COJIep>KaHue UM
JAHHBIX JKUBOTHBIX? BOT 3TOT ciywail W 3TH NPaBOOTHOIICHUS HE YPETYJIUPOBAHBI
IPKIAHCKUM 3aKOHOJIaTeIbCTBOM. JIaHHBIC MPABOOTHOIICHUS HESBJISIOTCS HE3aKOHHBIMH,
TaK Kak CUMTAIOTCS MPABOMEPHBIMHU IO OOIIUM MPUHIIMIIAM W TPaBHIIAM TPaXIAHCKOTO
3aKOHOAATENhCTBA, BOT B TaKHX CIy4asX MpOOENIOB 3aKOHOAATEIhCTBA MPOSBISIOTCS
NpUHIUIBI TpaBa. Mcxoms wu3 3Toro, u3 MPaBOMEPHOCTH MO OOMMM MpaBUiIaM
MPaBOOTHOLIEHUS, MPUMEHSIOTCS HOPMbI aHaJOTWHU 3aKOHOJATENbCTBA. B Hamem ciyuae
MPUMEHSAIOTCS. HOPMBI O HaxOJIKe, a UMEHHO TpPaBWIA, PETYIHPYIOMIUE OTHOIICHUS,
CBS3aHHBIE C HAXOJKaMH, TaK Kak Oe3HaJ30pHbIE KUBOTHBIE, B KAaKOH-TO CTENEHH,
pacIeHUBAIOTCS KaK HaxoAKa. B HopMax o HaxoJIke yperyJIupoBaHo BCE, a HUMEHHO JIEHCTBUS
Y HallleIIero UCOOCTBEHHUKA. J[efiCTBUS Hallle/AIIero, B HalleM cily4ae, UCIONIb3YIOTCS U3
HOPM 00€3Ha/I30PHBIX KUBOTHBIX, a 00s3aTEIbCTBA COOCTBEHHUKA TEpe]] HAIISAIIUM — T10
HOpMaMm O HaXOIKax".

PaccMoTpeB CymIHOCTH MOHSTHSI «HIPUHLUI» W €ro oOllee NpUMEHEHHE B
IpaXJJaHCKOM IIpaBe, HEMOCPEICTBEHHO, NMepeiaéM K 0oJiee MHUPOKOMY PACKpPBITHIO CAMHX
MIPUHIIMIIOB T'PaXK/1aHCKOT' O IIpaBa.

[TpuHIMOBI TpPaKAAaHCKOTO IpaBa MOXKHO Ha3BaTb HEKUM (PaKTOM, KOTOPBIH
MTOKa3bIBA€T HaM 3TaIlbl COBEPILICHCTBOBAHMS IPAXKIAHCKOTO MTpaBa, a Tak)ke 00IIECTBEHHOTO
co3HaHus. [IpuHIMIBI TpakJaHCKOTO INpaBa IOKAa3bIBAlOT HaM KakK pa3BUBAJIOCh CaMo
rpa)IaHCKOe NpaBO B OOIIECTBE, TaK KaK paHbIIE Mbl

3 I'pasknanckuii koneke Pecrry6muku V36ekucran — c.192-195
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yIOMHHAJa O TOM, YTO IPUHIMIbI ABJSIOTCS IUIOJOM OOIECTBEHHOTo IpaBoco3HaHus. C
ITIOHUMAaHHEM Y€JIOBEKA CYTh CBOEH KU3Hb U UCIIOJIb30BAaHUE CBOM IIPaB, HAYaJIM PAa3BUBATHCS
OO0IIeNpU3HAHHBIE MPUHIMIIBI, KOTOPbIE PaHbIIE MOINIM ObITh HUYEM, HO Ha MPOTSHKEHUHU
BEKOB, CJIOXHUBUIMCh B OJIHY OONBIIYI0 Ky4yKy, 0Opa30Bajl OCHOBHbBIE NPUHLMIIBI, KaK U
IpaXJaHCKOro, Tak M J1000H apyroi orpaciau mpasa. IIpuHuumnbl, B Kakoi-TO CTENeHU
SIBJISIIOTCS OCHOBOM BCEX HAauaj, KaKk U FOBOPUTCS B 3aKOHOIATEJILCTBE BCEX PA3BUTHIX U
pasBuBaromuxcsi crpad. Ha mpunnunax pepxwurcs Bc€. Mcexonsd U3 3TOro, CKaxkeM, 4TO
INPUHLUIIBL  IPAXKIAHCKOIO IIpaBa  SABIIOTCA OCHOBHOM  COCTaBIIAIOLIEH  OTpaciu
IPaXJAaHCKOrO IpaBa, OT KOTOPOTO JaHHas OTpaciib HE MOJXKET OTKa3aThCs, WIM K
UTHOPUPOBATH UX, TAK KaK 3TO MOXKET IIPUBECTHU K Pa3pyLICHHUIO BCEU CUCTEMBI I'PaKIaHCKOTO
npaBa. Taxke HEMaJOBAXXHYIO POJIb IIPUHLIMIIBI TPAKIAHCKOTO IIpaBa, UIPAlOT B KA4eCTBE
CBA3BIBAIOIEIO 3BEHA MEXAY COBPEMEHHBIM TPaXXJIaHCKUM 3aKOHOAATEIBCTBOM M €ro
IIPUMEHEHHEM, TaK KaK, Ha CerOJHALIHUNA JIeHb BBIABISIIOTCA BCE Oosiee pa3Hble MOAXObI K
IPAXKJAHCKUM IIPABOOTHOIICHUSM, BBISIBIISIOTCS BCE HOBBIE M HOBBIE OTHOLICHUS MEXIY
CyObEeKTaMHU TIpa)<IaHCKOTO IPaBa, IOSABISIOTCS HOBBIE PEryJIATOpPbl, HEKOTOPbIE TEPSIOT
CBOIO CHILY, UCXO/sI U3HOBBIX 110/1X0/10B. [loMHMO BbIlIETIEpEUNCIEHHBIX, XOTEJIOCH OBl TAKIKE
n00aBUTh TO, yTO 21 BEK —BEK TEXHOJOTMH, M3-3a 3TOr0 B OOMXOJ| IMPOHMKAIOT pa3HbIe
TEXHOJIOTUU U poOOoT-uyaThl, Hanpumep, Kak LludpoBoil HOTapuyc WM HCKYCCTBEHHBIN
UHTEJUIEKT. B HBIHEIIHEM Ipa)XIaHCKOM IIpaBe, a TAKXKE IPakJaHCKOM 3aKOHOJATEIbCTBE,
HET OIPEACIEHHBIX HOPM PEryJIMPOBAaHUsS OTHOLIEHUN MEX Y UCKYCCTBEHHBIM MHTEILUIEKTOM
U OCTaJIbHBIMU CYyOBEKTAMUIPAXKJAHCKOI'O IIPaBa, a UMEHHO, COIJIACHO KaKuM IpaBUiIaM U
YCTAHOBJICHHBIM HOpPMaM JIOJDKHBI JIEMCTBOBATh JaHHbIE TEXHOJIOTMM, M KaK HYXKHBI
pa3pelaThes Copbl, BOSHUKAIOLIME B CBS3U C UX UCIIOJIb30BaHuEM. MBI MOKEM CKa3aTh, YTO
JTaHHbIE CIIOPBI OYIyT pa3peiarbesi TEMHU, KTO UX CO3/1ajl, HO MblI [T0JIXOJIUM K TAKOMY MUpY,
B KOTOPOM POOOTHI, Ja)Ke €CIU MX CO37aJl €CTeCTBEHHBIH MHTEIUIEKT,OyAyT AeHCTBOBATh
CaMOCTOSITENIbHO, ABJIATHCS IMOJHOIEHHBIMU CYOBEKTaMH JIOOBIX MPABOOTHOUIEHUH. DTUM
MBI XOTUM CKa3aTh, YTO MPUHIMIIBI IT'PaKJaHCKOTOMpaBa Bcerjga OyayT HYXHBI JUIsL TOTO,
yTOOBI MOIJIM OBITh MPUMEHEHBl XOTh Kakue- TO AaHAJOTMU 3aKOHOJATENIbCTBA K
HEYPEryJUPOBaHHBIM 3aKOHOM CHUTYyallUsM, IO TOTO, Kak OyAZyT BHECEHBI HOBbIE HOPMBI,
KOTOpble OyIyT yXe MX peryiaupoBaTb. HouW Torna mpuHUHMIBI FPaKAAHCKOTO IpaBa He
MOTEPSIIOT CBOM CMBICII, TaK KaK MPUHIUIBI OyAyT BCE jK€ HYXKHBI JUI ONpeeeHUs Hadaja
Ipa)/IaHCKOI0 IIPaBa, ONpeAeIeHUs IPAHNL] BOZMOKHOCTH IPUMEHEHUS KaKUX-IT100 HOpM, a
TOYHEETIPUHIMIIBI OYIyT BBICTYNAaTh B KaueCTBE PAMKH JJIs T€X WM MHBIX TPAKAAHCKUX
MIPaBOOTHOILIEHUH (B paMKaX J03BOJIEHHOTO).

B rpaxmaHckoM 3aKOHOIATENbCTBE, €r0 MPUHIUIBI MO-APYrOMY HMEHYIOTCS Kak
«OCHOBHBIC Hadaja rpakKJaHCKOTO MPaBay, Tak, Kak MbI YKa3aJId, 9YTO OHU SBIISIOTCS OTIOPOH
TPa)TaHCKOTO MpaBa, ¥ TOITOMY SIBIISFOTCS U OCHOBHBIM HadallaMH, C KOTOPBIX HAYMHAETCS
M3YYCHHE TPAXKIAHCKOTO TpaBa. [ pakIaHCKOE 3aKOHOJATEILCTBO OCHOBBIBACTCS Ha
MPU3HAHUH PABEHCTBA YUYACTHUKOB PETYIUPYEMBIX UM OTHOIIEHUH, HEMPHUKOCHOBEHHOCTH
COOCTBEHHOCTH, CBOOOIBI
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JI0TOBOpA, HEIOMYyCTUMOCTH IPOU3BOJILHOTO BMEIIATENBCTBA KOTO-THOO0 B YaCTHHIE JIENa,
HE00XOMMOCTh OECHpPENsATCTBEHHOIO OCYILECTBICHHs I'paXKJaHCKUX IIpaB, oOecrieyeHue
BOCCTAHOBJICHUSI HApYLIEHHBIX MpaB, U cyAeOHas 3alluTa I'Pa)IaHCKUX IpaB. YUEHBIMU-
TEOPETUKAMHU OBUIM BBIABUHYTHI PsJl HPUHIUIIOB IPAXIaHCKOTO MIPaBa, ¢ KOTOPBIMU MOXHO
YBEIUYUTh KOJMYECTBO IIPUHIUIIOB I'PAXKJAHCKOIO 3aKOHOIATENIbCTBA, HAIPUMED, Kak,
CTporasi OTBETCTBEHHOCTb YYaCTHMKOB 3KOHOMHYECKOro 000pOTa, HO JaHHOE IPaBUIIO,
UCXO/S U3 TPAKIAHCKOTO MPaBa, MOIXOANT MOJI OCOOCHHBIE HOPMBI, @ UMEHHO OTHOCSTCS K
CIELMaIbHOM YacTH, U MOTYT OBITh NPUMEHEHBI TOJBKO B ONpEAENEHHBIX ciydasx.B To
BpeMsl KaK MHOT'ME YYEHBIEC XOTAT YBEIUYUTh KOJIUYECTBO IIPUHIUIIOB I'PA’KIaHCKOIO IIpaBa
B I'PaXXAAHCKOM 3aKOHOJATEIbCTBE, HEKOTOPBIE U3 HUX BBIIBUTAIOT MHEHHE O TOM, YTO HYKHO
Cy3UTbh UX KOJMYECTBO. MBI yKe yKa3alau HaTO, YTO PACIIMUPATH IIPUHLMIIBI IPAKIAHCKOTO
IIpaBa HE CTOMUT, HO U CY’KaTb UX KOJIUYECTBO TOKE HE BAPUAHT, TaK KAK B I'PAXIAHCKOM
3aKOHOJIATENIbCTBE YETKO U SICHO YKAa3aHbl, U PACIKMCAHBI TOJBKO OCHOBHBIE €TI0 IPHUHIIMIIBL,
npeHedperatb HU OJHUM U3 KOTOPBIX HENb3s, @ UMEHHO yOpaTb Cy3uUTh KOJIMYECTBO, a
N00aBJIATh pa3IMYHbIE IPUHIUIIBI, MOTYT IPUBECTU K Pa3HBIM KOJJIM3UOHHBIM CUTYaIUSIM.

Ha nHamr B3risa, BbIIEyKa3aHHBIE NPUHLUIBI SBISAIOTCS OCHOBHBIMM NPUHLMUIIAMU
IPaX/IaHCKOI0 3aKOHOJATENbCTBA, KOTOpBIE MPUMEHUMBI IPU PA3PELICHUH Pa3INYHBIX
CIIOPOB M PETYJUPOBAHUIO TPaKJAHCKO-IIPABOBBIX OTHOUIECHMH. OTpacib I'pa)IaHCKOIO
[IpaBO JIENUTCSA HAa HECKOJbKO IOJNOTpaciel, KakJas U3 KOTOPbIX BIIAJCET CBOUMHU
CaMOCTOSITEJIbHBIMM TIPUHIMIIAMH, HO 3TO HETOBOPUT O TOM, YTO IIPHU HCIIOJIB30BAHUU
CTMEUUANBHBIX TPUHIMIIOB HYXXHO IpeHeOperaTb OCHOBHBIMH HadallaMU T'PaXKIaHCKOTO
3aKOHOJATENIBbCTBA, @ TAK)K€ OIPAHWYMUTH PACIPOCTPAHEHHE OCHOBHBIX IPHUHIIMIIOB HA
OTJIeNIbHbIE TPAKIAaHCKUEIIPAaBOOTHOILLIEHUS. B TakoMm cilydae, CTOUTh TOBOPUTH O TOM, YTO
OCHOBHBIC TPUHIUNBI U CHEIU(PHUUECKUEe NPUHIMMBI B3aUMOJONONHAS Jpyr JApyra
MIPaBOMEPHO M BCECTOPOHHE PETYIHUPYIOT KaKUe-TUO0 rpakJaHCKUE MPAaBOOTHOIICHHUS, YTO
CII0COOCTBYET TapaHTHPOBAHKIO 3((EKTHBHOrO pe3yabTara’.

HpI/IHHI/IHBI TpaXXJAaHCKOIr'o 3aKOHOJATCIIbCTBA MOT'YT OTJIHMYATHBCA OT IMMPUHIUIIOB
IPaXIAHCKOTO TMpaBa TeM, YTO K MPHHIMIAM TPKIAHCKOTO MPaBa OTHOCAT TAaKXKE TaKUe
MNPpUHOUIIBI, KaK JUCIIO3UTHBHOCTD, I[O6POCOBCCTHOCTI) N Pa3syMHOCTb, KOTOpPLIC B
IPaXIAHCKOM 3aKOHOJATENbCTBE OTACIBHO HE TMPEIyCMaTPUBAIOTCS, a TOYHEE He
YKa3bIBAIOTCS B KaYECTBE OCHOBHBIX HAYAJITPAXKIAHCKOTO 3aKOHOAATEIBCTBA, HO MPH 3TOM
JAHHBIC TPUHIUIBI TAKXKE HEOOXOAMMBI M BaXKHBI TNPU NPUMEHEHUHM T'PAXKIAHCKUM
3aKOHOOATCIIBCTBOM KaKUX- oo HOPM II0 OTHOHICHUIO K KaKUM-IIN00 TpaXXJaHCKUM
MIPABOOTHOIICHHSM, JaXKEECIH OHH TPSMO HE YKa3aHbl B TPAXKITAHCKOM 3aKOHOIATEIbCTBE
rocyapcTBa.

4 KommenTapuu k ['paskaaHckoMy Koekcy PecryOmuku Y30ekucTaH — o0mas 4acTb — HOJ
penakuuen JoKTopa IpUANYEeCKUX HayK, nmpodeccopa X.P.PaxmMonkymnoBa, gjokropa mnpasa
[II.M.AcpsiHOBa
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Tenepp packpoem Kaxablii U3 IPUHLUIIOB I'PaKIaHCKOT'O IPaBO IO OTAEIbHOCTH.

WTak, AMCIO3UTUBHOCTb IPAXIaHCKOrO IPaBa, 8 UMEHHO KAaK MIPUHIMIL, MOXKET TaKxkKe
Ha3bIBAaThCS JI03BOJIMTEIBHBIM XapakTEPOM, U €ro CYIIHOCTh 3aKJIKYaeTcsd B HaJlCICHHUU
CyOBEKTOB I'paXKJIaHCKOI'O IpaBa I'PakJaHCKON MPaBOCHOCOOHOCTBIO U JI€ECIIOCOOHOCTHIO,
YTO O3HAYAET TO, YTO Y BCEX CYyOBEKTOBECTh CBOU OIIPE/EIEHHbIE ITpaBa IIPU BCTYIJIEHUU B
KaKHe-IM00 Ipa’kIaHCKUEPAaBOOTHOLIEHHUS, a TAK)KE HE UCKIII0YAETCSl UX JIeeCIIOCOOHOCTb,
TaK KakK JUIi COBEPIICHUSI KAKUX-THOO I'PakJaHCKO-TIPAaBOBBIX JEHCTBUHM, CYOBEKT JOJKEH
obnajgare  Omnpeneia€HHbIMU  IIPaBaMH, BBITEKAIOIIMMU U3 HUX  JEeCHOCOOHOCTH.
JI03BOJIUTENBHBIA XapaKTep TPa)KIaHCKOTO IMpaBa BBIPAKACTCA TAKXKE IMPU BBHIOOpE MEXIY
HOpMaMH, TaK KaK ITIOYTH BCE HOPMbI IPAXKAAHCKOTO IIpaBa ABJSIOTCS JUCIIO3UTUBHBIMU, YTO
O3HAYaeT HaJleJIeHHE IpPaBOM BbIOOpa CyOBEKTOB TPakJaHCKOIO MpaBooTHoIIeHud. [lpu
3TOM, TAaK)K€ CTOUT YUMTBIBAaTh, TOT ()AaKT, YTO HE BCE HOPMBI I'PaXJAHCKOrO IpaBa HOCIT
JUCIIO3UTUBHBIN XapakTep; €CTb U TaKUe HOPMbI, KaK BO3HUKHOBEHHE 0053aTEIbCTB U3-3a
IPUYMHEHUS KaKoro-inbo Bpeaa, MM Ke o00sf3aTesibcTBA 10 HEOCHOBATEIBHOMY
oboramenno. B Takux cioy4asx [AWCHO3UTHBHOCTD HCKIIIOYACTCA, M NPUXOIUT
UMIEepPaTUBHOCTb. M3 3TOrOBBIXOUT, YTO HOPMbI I'PAXKAAHCKOTO 1paBa, B KAKOW-TO CTENIEHU
HOCST W HMMIIEpaTUBHBIM Xapakrep. Mcxoas u3 BCero ckazaHHOr0, MOJKHO CKa3aTh, YTO
IUCIIO3UTUBHOCT — 3TO OCHOBHOM M  PYKOBOJMIUMH NPUHIMII  T'PakJaHCKOIO
3aKOHOJIaTEIIbCTBA.

[TpuHIMIBI TOOPOCOBECTHOCTH M PAa3yMHOCTH B TPa)JIaHCKOM 3aKOHOJATEIbCTBE
3aKpEIUICHBbl B Pa3JIMYHBIX €ro HOpMax, a HE B KOHKPETHO OJIHOM CTaThe, U CyTh JAHHBIX
MPUHIIMIIOB TakXXe HE pPacKpeIThl B HopMmax. [loag mpuHIMIOM JOOPOCOBECTHOCTH H
Pa3yMHOCTH B TEOPHHM TPaXJaHCKOTO TPaBO TIOHHUMAETCS TO, YTO ONpeneIEHHbIE
rpa)<IaHCKHE TpaBa JOJLKHBI TPUOOPETAThCs, OCYIIECTBISATHCS,COOMIOIATHCS, 3alIUIIAThCS
BBIIIICYKA3aHHBIMU MTPUHITUTIAMH, @ TOYHEE ITH MIPUHITUIIBI HAJIAraloT OCHOBY OIPEACIEHHBIM
MIPaBOOTHOIIEHUSM, TaK Kak 0e37100p0OCOBECTHOCTH JIHMIIA, HEBO3MOXKHO JIOCTHYb MPABOBBIX
Pe3yIBTAaTOB, UTO BIOCIIECICTBUH MPUBEIET K MHOTUM KOH(MIUKTAM; pa3yMHOCTb — €111€ OJIUH
13 HEOOXOIMMBIX MPHUHIIMIIOB MTPH MPUMEHEHUH ONPEIEIEHHBIX HOPM, WJIH MIPH BCTYIIJICHUH
B KOHKPETHOE TpakJIaHCKO-TIPaBOBOE OTHOIIEHHWE. MHOrue y4€HbIe CYHUTAIOT JaHHbBIC
MIPUHIIMIIBI OTPACIEBBIMU, @ UMEHHO, OHU MOTYT OBITh HCIIOJIb30BAHBI NMEHHO B KOHKPETHBIX
cily4asix, Hampumep, Kak B cdepe oOs3arenbHOro mnpaBa. OHHM BBIJBUTAIOT TO, YTO
JTO0OPOCOBECTHOCTh U Pa3yMHOCTh MPOSBISIOTCS TOJIBKO MPH OCYIIECTBICHUU TPaKIAHCKUX
MpaB, ¥ HE HOCST 00111€0053aTeNIbHBIN XapaKTep, HO 3TO Jajieko He Tak. [lo Hamemy MHEHUIO,
Mo J0OpPOCOBECTHOCTHIO M PAa3yMHOCTBIO CTOWT TOHMMATh «IPHUHIIUI TPaskKJaHCKO-
MPaBOBBIX OTHONICHWH, KOTOPOE OCHOBBIBAECTCS HAa 3aKOHHBIX JCHCTBUSAX CYOBEKTOB
OnpeIeIEHHOTO MPaBOOTHOIIEHUS!, UCKITFOUEHUE JEHCTBUM, HAPYIIAIOMINX MPaBa U
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3aKOHHBIC MHTCPECHI APYIrUX JIMI U Cy6’beKTOB, IIpru OCYHICCTBJICHUHN Cy6’beKTaMI/I CBOHUX
I'paXaAaHCKUX npaB»5.

OIIHI/IM M3 OCHOBOIIOJAaratomux MpuHIHUIIOB I'Pa’KAaHCKOI0 IMpaBa CYNTACTCATIPUHIUIL
paBeHCTBA CTOPOH, TaK Kak Ha HEM U Oa3zupyeTcs Bcs 3aKOHOJATeNbHas 0a3a IpakJaHCKOIro
IpaBa. ITourn BO Bcex HOpMax YIOMHHACTCA PAaBCHCTBO CTOPOH, HaKC CCJIU I[aHHLIfI
IIPUHLUI HE YKa3aH MPSIMO, TI0 CMBICIY CaMOl HOPMBI,MOKHO IPUHTH K TAKOMY BBIBOAY, UTO
BCC HOPMbBI MNOAACPIKUBAIOT IIaHHBII\/JI IIPUHIIHII. 3 »sToro BBIXOJIHUT, 4YTO TI'pPaKAaHCKOC
3aKOHOJATEIbCTBO PEryJIMpyeT OOIIECTBEHHbIE OTHOIIEHHs, Ha OCHOBAaHUM IPUHIIMIIA
PaBCHCTBA YYAaCTHUKOB. HOI[ MNPUHOUIIOM PABCHCTBA YYACTHUKOB TAaKKC INOHHUMACTCA HX
paBeHCTBO B 00J1aJaHUUIIPABAMH, 2 UMEHHO, BCE CYyOBEKThI I'Pa’KJaHCKOI'O IIpaBa paBHbI, YTO
O3HayaeT o0JaZjaHle UMM OJIMHAKOBBIX IpaB U 00si3aHHOCTEN (BCcE Ha poBHE). Mcxons us
3TOr0, YKa)KeM TO, 4TO BCE CyOBEKThI IPaXIaHCKOTO IpaBa paBHbI U 00J1a/1al0T OAMHAKOBBIMU
OPUINYCCKUMHA BO3MOXKHOCTAMU.

[TpuHIMI HENPUKOCHOBEHHOCTH COOCTBEHHOCTH OTHOCUTCS B OOJIBIIIMHCTBE CIIy4aeB
K pa3zieiy BEIHbIE IIPaBa, TAK KaK UMYILECTBEHHBIE IIPABa U UX 3alUTa 3aKPEIUICHa UMEHHO
TaM, IpPU O3TOM, BBIXOJUT, YTO MPUHIMII HENPUKOCHOBEHHOCTH COOCTBEHHOCTH TaKXkKe
OTHOCHUTCS K TOW MOJOTPACIIN U TPUMEHSIETCSI TOJIBKO TOTJa,Korna OyayT paboTraTte HOPMBI
BelmHoro mnpasa. llouemy Torma mnaHHBIM DPUHLUII BKIIOYEH B OCHOBHBIE Hadasa
IPAKJAHCKOIO  IpaBa, TaK Kak BCE  BBINICYKA3aHHBIC MPHHLIMIBL  SBISIOTCA
00111€00513aTeIbHBIMU M IPUMEHSFOTCS. BO BCEX I'PaXK/1aHCKO-IIPABOBBIX OTHOIIEHUAX? Jleno
B TOM, YTO HENPUKOCHOBEHHOCTh COOCTBEHHOCTH, a MIMEHHO YAacCTHOH COOCTBEHHOCTH
3akperuieHo B OCHOBHOM 3aKOHE CTpaHbl, U 3TO FTOBOPUT O TOM, YTO NMpEeHeOperaTb JaHHbIM
MPUHILIMIIOM U HUCKIIIOUUTH €ro M3-3a TOTO, YTO OH OYJEeT MPUMEHSATHCS TOJIBKO B OTPACIH
BEIIHBIX IIpaB, HEIOTrM4yHO. PaccmarpuBas rpaXIaHCKOE 3aKOHOIATENIBCTBE, MBI TaK¥Ke
MOXEM TOHATb, YTO IOYTH BCE TPAXKIAAHCKHE IPABOOTHOILIEHUS CBSI3aHbl MMEHHO C
MMYIIECTBEHHBIM ITPABOM, C COOCTBEHHOCTb TOT'O MJIM MHOTO JIMLIA, YTO YKa3bIBaeT HaM Ha TO,
YTO JAHHBIM IPUHLMUII TAaKXe SBJISAETCA OCHOBHBIM. [IpMHIMI HENPUKOCHOBEHHOCTH
COOCTBEHHOCTH 00€CHeuMBaeT MpPaBO JIML, & HWMEHHO COOCTBEHHMKOB OMNpEIENEHHOIO
MMYLIECTBA, PACIIOPSKATHCS CBOMM MMYIIECTBOM B CBOMX MHTEpecax: MpoAaBaTh, JAPUTH,
O0OMEHMBATH U 3aKJII0YATh UHBIE CICIKH.

Emé omHuM U3 BaXKHBIX MPUHLMIIOB TPAKJAHCKOTO MPABO CUYUTACTCS MPUHIUIT
cBOOO/BI JIOrOBOPA, KOTOPBIM BBIpakaeTCs B CBOOOJE 3aKIIOYEHHS JIOOOTO J0roBOpa
cyOBeKTaMu Tpa)kIaHCKOTO paBoOTHOIIEHUS. CyIIHOCTHIAHHOTO MPUHIIUTIA 3aKJIF0YaeTCS B
TOM, YTO OH MPOSBISAETCS B CAMOCTOSITEIBHOCTH M HE3aBUCUMOCTU OIPEIEIICHUS JIULIOM
3aKJII0YaTh JIOTOBOP, BEIOMPATh KOHTPAreHTa, OMPenesaTh BUI, GOpPMY B yCIOBUS JOTOBOpa
(kpoMe cymiecTBeHHBIX). [1o cBOeMy cojaep:kaHHIO, IPUHIUIT CBOOOJBI JIOTOBOpPA, WMEET
TECHBIE CBA3W C OCTAJIIbHBIMHU MPHUHIIMIAMHU, TAK KaK MPH 3aKIOUYECHHH JOTOBOpa HApsay C
MIPUHIIMIIOM CBOOOJIBI IOTOBOpPA MPUMEHSETCS MPUHIIUI PaBEHCTBA

> Vuebuuk ['paxaaHcKoro mpasa — o0mas 4acTh- OO pejl. JOK. op. Hayk. — B.A. CyxaHoB —
578 cTp.
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YYaCTHUKOB, NMPUHLUI JUCIO3UTUBHOCTH, HPUHIMII HENIPHUKOCHOBEHHOCTH HMMYILECTBA U
T.J1., 0€3 KOTOPbIX HEBO3MOXKHA pealn3aliis pacCMaTpuBaeMOro HaMUNpUHIUNOB. [TpuHnnn
CBOOOJBI JIOrOBOpa SBISIETCA TapaHTOM 3aKIIOYEHUs CyObEeKTaMu J0roBopa Jiro0oro
CoJIepKaHusl, HEMPOTUBOPEYAIIETO 3aKOHOIaTEIbCTBY.

CrnenyromuM  OPUHOMIIOM  TPaXJAaHCKOrO  IpaBa  sBIsAeTCs — oOecrieyeHue
BOCCTAHOBJICHUS HapylLIEHHbIX IIpaB. Kak HaM M3BECTHO, rPaKJaHCKUM3aKOHOAATEIbCTBOM
3alMIIAIOTCS BCE IpaBa U 3aKOHHBIE MHTEPECHl 4YelloBeka. J[aHHasg 3aluuMra IpaB U
HapyIIEHHBIX TPaB HAa3bIBACTCS BOCCTAHOBIEHHEM HAPYUICHHBIX NpaB M HX CyAeOHOH
3aIUTOW. ECTh HECKOIBKO BHIOB 3allUTBHl IIPaB, SABISAIOLNIMECS MEpaMU IPECEUYCHHUs
HapyuleHus ybux-1100 npas. K TakuMm MepaM OTHOCATCA: camMO3alluTa IpaBa, BO3MELICHHUE
yOBITKOB, NpPHU3HAHUE IIpaBa, NPUHYKAECHUE MCIOJIHEHUIO O0S3aTeNbCTB, B3bICKAHUE
HEYCTOWKH, KOMIICHCAIMsI MOPaJbHOTO Bpena Ap. Beime ObUIM MEpedrciIeHbl CIOCOObI
3alUTHI MpaB JIMLA, @ UMEHHO MEpbl, KOTOPbIE MOT'YT OBbITh NMPEANPUHATHI 1O HAPYIIECHUS
OIpeIeEHHBIXIIPAB U 3aKOHHBIX MHTEPECOB YeJoBeKa. Eciu, HECMOTps Ha MpPeIIpUHSTHIE
MEpbI 3aLIUThI, BCE K€ HapyllIeHbl IpaBa JIMIa, TO OHU BOCCTAHABJIMBAIOTCA B CyAEOHOM
nopsiake. JlaHHbBIM Ipolecc Ha3bIBaeTCsl CyneOHOW 3alUTON, U OHA OCYILECTBISIETCS B
COOTBETCTBUM C IOABEAOMCTBEHHOCTBIO [I€J1a, M PACCMATPUBACTCS B IPAKIAHCKUX,
SKOHOMMYECKUX U TPETEUCKUX CyAaX, TAaKK€ HE MHCKIIIOUEHO YPEryJIMpOBaHHE JAHHBIX
CIOpPOB MyTEM 3aKiroueHust aoroBopoB. CyneOHas 3amuta sBisercss 3(PQHEKTUBHBIM
CIIOCOOOM, KOTOPOE MOKET OBITh TPEANIPHHSATA JJIs1 BOCCTAHOBIICHUS HAPYIICHHBIX MPAB.

B 3akimroueHne xorenock Obl OTMETUTH, YTO TPaKAAHCKO-TIPABOBBIM IPHHIUIIAM
TOJDKHO OBITH OTBEAECHO 0CO00E MOJI0KEHUE B TPAXKIAHCKOM IIPABE U 3aKOHOIATEIbCTBE, TaK
KaKk MMEHHO OHH SIBJISIIOTCS OCHOBHBIM HAuyaJIOM TPaKJaHCKOTO IpaBa, OMOPOH OTpPaciiu
Irpa’XaIaHCKOro Ipasa. bes IIPUHIMIIOB, BCA TI'pa’XIaHCKO-IIpaBOBasA CUCTCMa CTAHCT HUYCM,
TaK KaK OCHOBHBIMH 3JIEMEHTaMHU BHEM SBISIOTCS MPUHLMUIIBI, KOTOPBIE CTPOAT 6a3y, caMu
SABIAIOTCSL  0a30i  JI00Or0  rpakJaHCKOTO  TMpaBOOTHOIIEHMs. MckimtoueHwe WM
UTHOPUPOBAHHE XOTh OJIHOTO MPHUHIIMIIA MOXKET NMPUBECTU K MPOMNaXKe MOYTH MOJIOBUHBL, a B
HUCKIIIOYHUTECIBHBIX ClIydasaX BCEH CHCTEMEI rpaXXJaHCKOro IipaBa M 3aKOHOJATCJILCTBA.
I'paxxnanckoe npaBo 0e3 NMPUHLIKIIOB — 3TO 31aHKe 0e3 pyHaamMeHTa. M3yuuB ucropudyeckoe
MMPOUCXOKIACHUC ITPUHIHUIIOB ITPpaBa, IIOHAJIN, YTO BCC IIPUHIHUIIBI ITPAaBa, BKIOYasa IMPUHIUIIBI
IpaXJaHCKOrO IpaBa, Opalyd CBOM Hayajla ¢ OObIYaeB JIIOJEH, KOTOpBIE BIIOCIEACTBUU
NMEPEMEHUIIN CBOIO MTO3UIHUIO HAa TPUHIUIIBI U YKPCITUIIMCH B KAXKAOMOTPACIIU IIpaBa, SABJIASACH
o0meo0s3arenbHbIM. Ha ceromHAmHMN 1eHb B KayecTBE OCHOBHBIX U 00Jiee COBPEMEHHBIX
IIPHUHIIUIIOB I'Ppa’KAaHCKOro 1mpaBa ObLIH BI)I6paHI)ITaKI/Ie MNPUHIUIIBI, KaK JUCIIO3UTHUBHOCTD,
pa3yMHOCTb, 100POCOBECTHOCTh, PABEHCTBA YYACTHUKOB TPAKAAHCKUX MPABOOTHOILEHHH,
HETMPUKOCHOBEHHOCTh COOCTBEHHOCTH, CBOOONA JOTOBOpA, BOCCTAHOBIICHUS HAPYIICHHBIX
IpaB U UX cyAeOHas 3ammTa. B KoHIE, Takke XOTenoch Obl OTMETUTH, YTO BCE HMPUHIUITHI
B3aMMOCBA3AHBI APYT C APYTOM U IPUMCHAKOTCA BMECTEC, UTO SABJIACTCA OCHOBOH I

3 PEKTUBHOTO M CrenU(PUIECKOrO MOAXoJa K KaXIOMYy IPaskIaHCKO-IIPaBOBOMY
OTHOILIICHHNIO, U SABIACTCS rapaHTMeﬁ X IpaBOMCPHOCTH.
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